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Law360, New York (January 20, 2015, 10:09 AM ET) -- 

Antitrust enforcement continues to play a crucial role in health 

care, and rightly so because of the ever-increasing need to 

control costs. The focus of enforcement is on consolidation, 

but the role of consolidation is crucial in bringing about a 

more efficient, integrated health care system with the ability to 

bend the cost curve and improve health care quality. Indeed, 

the Affordable Care Act encourages many forms of increased 

consolidation. 

 

Nevertheless, some see consolidation as an anathema, 

leading to increases in market power and higher prices. 

Needless to say, there are warring studies and commentary on the subject. 

 

The Federal Trade Commission and state attorneys general have ramped up enforcement 

but the results seem far from consistent. With the FTC, there has been increased scrutiny 

placed upon not only mergers between hospitals, but also a newfound energy in challenging 

physician practice acquisitions that had previously gone uncontested.[1] As FTC 

Chairwoman Edith Ramirez remarked, provider consolidation is a “priority” for the 

commission.[2] 

 

In 2014, the FTC settled two health care provider merger cases requiring certain asset 

divestitures in both.[3] In the fall, the FTC, after considering a consent proposal in the 

ongoing Phoebe Putney merger case, withdrew acceptance of the proposed consent 

agreement and restarted litigation.[4] Lastly, in 2014, the FTC won two provider 

consolidation cases in federal court[5] (we will discuss the St. Luke’s case below).[6] 

 

In contrast to the FTC, several state attorneys general have been more willing to permit 
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consolidation to occur with some type of regulatory decree to attempt to prevent anti-

competitive conduct. For example, in New York, the attorney general allowed the two 

largest acute care hospitals in Utica “to combine in order to survive a challenging economic 

environment.”[7] However, the AG required a consent decree to regulate their conduct 

going forward including rate protections, requiring physician access to either hospital, and 

requiring the merged entity achieve certain efficiencies post-merger.[8] A similar approach 

was used in provider acquisitions and mergers in Pennsylvania involving the Geisinger 

Health System.[9] And as described below, in 2014’s most hotly contested matter, the 

Massachusetts attorney general permitted Partners Healthcare, the dominant hospital 

system in eastern Massachusetts, to acquire three rival hospitals and physician practices 

under a complicated heavily regulated consent decree. 

 

One cannot suggest consistency in the different approaches taken by the federal 

government and by the states. To clarify the challenges facing provider consolidation 

matters, this article will focus on the two most important such matters of 2014: St. Luke’s 

and Partners. Both of these pending decisions could dramatically change health care 

provider consolidation litigation. 

 

St. Luke’s Litigation 

 

As described above, the FTC has ramped up enforcement against mergers of health care 

providers. Hospital merger enforcement is a well-trod territory, but hospital-physician 

alliances have not been challenged until the FTC’s case against Boise, Idaho-based St. 

Luke’s Health System’s vertical acquisition of Saltzer Medical group and its physicians in 

the town of Nampa, Idaho.[10] A district court ordered a divestiture, and the case is 

currently on appeal to the Ninth Circuit. The case was argued on Nov. 19, 2014 with a 

decision anticipated in early 2015. 

 

Until now, the agencies had been reluctant to challenge hospital-physician alliances and 

probably for good reason. How do you define a physician services geographic market? Are 

entry barriers ever significant in physician service markets? Are there fairly clear-cut 

efficiencies from hospital-physician alliances (after all, the ACA is a clarion call for more, not 

less, integration)? On appeal, the panel will address many of these issues, but for the 

purposes of this article, we will focus on the analysis of pro-competitive merger efficiencies. 

 

In its lengthy findings, the district court recognized the tremendous need to consolidate to 



improve health care quality and create a system to better control costs, away from volume-

centric medicine towards high-quality, efficient care. The court outright “applauded [St. 

Luke’s] for its efforts to improve the delivery of healthcare.” Moreover, the court stated that 

the transaction, if permitted, would “improve the quality of medical care” in Nampa. The 

court further noted that Saltzer had previously “made attempts to coordinate care ... under 

less-formal affiliations,” but “none of [those] projects” have come to fruition. Still, the court 

found that vertical acquisition of just 16 of the Saltzer physicians violated Section 7 of the 

Clayton Act. 

 

Setting aside the question of competitive harm in such a modest transaction (which is hotly 

debated on appeal), the most interesting issue is whether St. Luke’s intent and the likely 

efficiencies from the transaction outweigh the potential competitive harm. St. Luke’s 

introduced considerable evidence that the merger would allow the parties to offer a high 

level of coordinated, patient-centered care. According to St. Luke’s, the evidence showed 

that the acquisition would assist in a transition from volume-based to value-based delivery 

of care. Moreover, St. Luke’s showed that the parties planned on implementing population 

health management and increased outreach to underserved patients. Further, it 

demonstrated that the transaction had already expanded services to uninsured and 

underserved patients in Nampa — a point later stressed by public interest groups as amici 

in the court of appeals.[11] 

 

However, the district court ultimately rejected these stated efficiencies on the basis that they 

were not “merger-specific.” The district court found that the efficiencies were not merger-

specific because there were less restrictive, alternative models that the parties could have 

utilized to achieve the same goals. However, as I have discussed elsewhere, this analysis 

overlooks the complexity of provider contractual arrangements in which parties face 

structural and coordination hurdles and must comply with federal laws such as the Anti-

Kickback Statute and Stark Law.[12] Moreover, the court’s analysis and FTC’s approach 

reinforces the asymmetric burdens of proof in merger cases where plaintiffs need only 

predict anti-competitive effects and merging parties must prove pro-competitive efficiencies 

to outweigh any harm.[13] FTC Commissioner Joshua Wright has been particularly critical 

of the use of asymmetric burdens in merger litigation.[14] 

 

From a legal perspective, there is an additional important issue raised — who bears the 

burden of demonstrating there is no less restrictive alternative? Under the Sherman Act, the 

plaintiff bears that burden. The FTC claims the burden under the Clayton Act is on the 



defendant. The law is unclear, but to place the burden on the defendant might not further 

sound competition policy. 

 

If the Ninth Circuit upholds the court’s analysis and the FTC’s approach to efficiencies, it 

may likely dampen the ability of providers in similar situations to demonstrate pro-

competitive efficiencies since there are few limits to suggesting an alternative model, 

regardless of its applicability to the pending matter. Raising barriers to collaboration would 

create an even stronger disincentive to coordinate and improve care.[15] On the other hand, 

a Ninth Circuit reversal could provide prudent guidance for efficiency analysis that would 

promote collaboration. 

 

Partners Proposed Settlement 

 

Like the agencies, states are increasingly analyzing potential anti-competitive outcomes 

from provider mergers and acquisitions. However, the states, unlike the federal 

government,[16] are more likely to consider remedial settlements rather than preventing the 

acquisition outright. 

 

Is this regulatory approach appropriate? Years of antitrust jurisprudence in other markets 

says no, but health care is not like any other market. Few markets are as regulated, and 

Massachusetts has been in the forefront of trying to regulate and manage the increase in 

health care costs. 

 

In 2014, this issue came to a head involving a proposed settlement by the commonwealth of 

Massachusetts of an acquisition by Partners Healthcare System of three hospitals and over 

450 physicians. Partners originated in 1994 with the merger of Boston’s Massachusetts 

General Hospital and Brigham and Women’s Hospital and dominates the eastern 

Massachusetts market. In 2014, Partners looked to merge with both the South Shore and 

Hallmark hospital systems in suburban Boston communities. The Massachusetts Health 

Policy Commission, a newly formed organization tasked with monitoring health spending 

within the state, found that the two mergers would increase annual total medical spending 

by up to $26 million and $23 million respectively.[17] Instead of seeking to block the 

transaction, Massachusetts Attorney General Martha Coakley decided to implement a novel 

conduct-oriented remedy. (The U.S. Department of joined the investigation but took no 

enforcement action so far). 

 



The proposed settlement allows Partners to complete both acquisitions of South Shore and 

Hallmark under the condition of certain remedies that the attorney general believes will 

prevent competitive harm. In particular, the attorney general proposed price caps that will 

seek to ensure Partners cannot increase prices above general inflation through the year 

2020. Second, the consent limits Partners’ physician and hospital growth for the next seven 

years. Finally, the attorney general proposed the implementation of component contracting 

for payers allowing third parties to negotiate separately for four different categories of 

Partners’ providers. To ensure compliance, an independent party chosen by the attorney 

general and paid for by Partners would monitor the settlement for a 10-year period.[18] 

 

The attorney general’s proposed settlement has received intense scrutiny and criticism from 

a number of entities. The American Antitrust Institute argues that the settlement is not in the 

public interest because the settlement does not limit Partners increased market power, it is 

limited in scope with component contracting unlikely to succeed in lower prices, and that the 

price caps only limit price increases and do not lower Partners already high prices.[19] 

Moreover, a coalition of Massachusetts hospitals and physician groups also weighed in 

opposing the Partners acquisitions. In particular, the coalition noted that the proposed 

remedy only served to “temporarily” restrain Partners’ market power and would offer “no 

lasting change to the market structures and incentives that underlie the operation of 

Partners’ already substantial bargaining leverage.”[20] 

 

Other parties, including the Pennsylvania Attorney General’s Office, support Massachusetts 

proposed settlement.[21] The state court is currently considering the proposed settlement 

with an expected judgment from Judge Janet Sanders in early 2015. 

 

Regardless of the outcome of the Partners matter, the proposed settlement issued by the 

commonwealth of Massachusetts sends a clear message to health care providers that 

states continue to be interested in acquisitions and mergers. However, unlike their federal 

counterparts, the states continue to be willing to test conduct remedies. Given the states 

increased interest in provider consolidation, parties may be more likely to deal directly with 

attorneys general coming to amicable solutions and forgoing divestiture. 

 

Conclusion 

 

2014 was a tumultuous time for health care provider mergers and acquisitions. And while 

there is no anticipated decrease in similar scrutiny from state and federal enforcers in 2015, 



this year will bring the resolution of these two controversial cases. Both rulings should 

provide health care providers and antitrust practitioners a clearer indication of how health 

care antitrust issues are to be assessed by both state and federal enforcers and the courts. 
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