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stores. The proposed divestitures offered by Rite Aid would have eliminated
the direct local overlaps but were simply insufficient for an acquirer of those
assets to fully restore competition in this managed care market. Ultimately,
the Commission refused the proposed divestiture and authorized the staff to
seek an injunction. Rite Aid dropped the acquisition, and Revco was ac-
quired by CVS, which currently competes aggressively with Rite Aid in the
markets where competitive concerns were raised.*

3. Mediq/UHS

Mediq Inc. and Universal Hospital Services (“UHS”) are the two largest
firms in the country that rent durable, movable medical equipment—such as
respiratory devices, infusion devices, and monitoring devices—to hospitals
on an as-needed, short-term basis. Much of the contracting for durable medi-
cal equipment is done on a national basis, and hospital chains and group
purchasing arrangements require a national network for this equipment.*’
Mediq’s proposed acquisition of UHS in 1997 would have given Mediq a near
monopoly in the national market and a near monopoly in numerous local
geographic markets as well.** Competitive concerns were heightened be-
cause earlier acquisitions by Mediq had led to higher prices.

In an attempt to forestall litigation, the parties presented a purported
“fix-it-first” solution involving Medical Specialties, a firm in the business of
renting infusion pumps to home healthcare customers. The parties proposed
to sell rental equipment to Medical Specialties and provide it with an option
to lease several facilities.*® The FTC’s assessment, and that of customers, was
that Medical Specialties would not have been an adequate replacement for
UHS.5 The new firm would have had a substantially smaller inventory than
UHS, which itself was considerably smaller than Mediq. Customers—partic-
ularly national ones like hospital buying groups—testified that Medical Spe-
cialties would not have the amount and breadth of equipment necessary to
replace UHS. Moreover, much of the business that Medical Specialties
claimed it needed in order to compete successfully in the hospital rental mar-
ket was under long-term exclusive contracts with UHS and Mediq.

The Commission found the proposed relief inadequate and authorized
the staff to seek a preliminary injunction.® The defendants attempted to
short-circuit the litigation by asking Judge Sporkin to approve the proposed
settlement, but the judge was unwilling to second guess the FTC. On the eve
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of the preliminary injunction hearing, the parties dropped the proposed
acquisition.>?

B. Behavioral Relief

Of course, behavioral relief is typically a less satisfactory solution than
structural relief because it often involves some sort of ongoing regulation.
Nonetheless, this does not mean that it is never used. In appropriate cases.
the Commission has used behavioral relief such as firewalls and nondiscrimi-
nation provisions, particularly to remedy vertical concerns. For example, in
the Time Warner/Turner transaction, the Commission approved the merger
based on a wide variety of behavioral rules. In other cases, a behavioral ap-
proach may be inadequate.>

1. Questar/Kern River

The proposed Questar/Kern River transaction in 1995 involved a situa-
tion in which a monopolist sought to acquire a fifty percent ownership inter=
est in a firm that was on the verge of entering its market. Questar was the
only transporter of natural gas to the Salt Lake City area, and Kern River
Transmission Corp. had a gas pipeline that ran past Salt Lake to points fur-
ther west. Kern River, which was jointly owned by Tenneco and Williams,
planned to build a lateral pipeline to serve Salt Lake customers as well. The
focus of the case was on transportation service to industrial customers, which
could bypass the local utility and purchase gas directly from suppliers ang
pay separately to have it transported to their facility.>* Kern River had be-
gun to solicit customers and was already having an effect on the market. Dui
to Kern River’s marketing efforts, Questar sought and obtained a tariff t@
lower its rates to certain industrial customers to persuade them not to switch
to Kern River. Questar then sought to acquire Tenneco’s fifty percent inter
est in Kern River, with the other fifty percent to be retained by the Williams
Companies. The transaction obviously raised concerns because it would
eliminate the current price effect of Kern River’s presence in the market an@
prevent future competition and the erosion of Questar’s monopoly.*®

Questar proposed what was in effect a competitive rules joint venture: i
would be permitted to acquire a fifty percent interest in the Kern River pipe
line while at the same time allowing Williams to have a large degree of inde-
pendence on decisions as to where to enter. There were several problems
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